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THE ORGETORIX EPISODE 



By Max Radin 
University of California 



Two years before Caesar arrived in Gaul, the Helvetian Orge- 
torix, charged with high treason, succeeded in escaping trial, and 
shortly afterward, when his action had practically precipitated 
civil war, was found dead. Three chapters of a terse, business-like 
narrative give us his grandeur and decadence. Behind him we 
dimly note the fitful stirrings that might have made a great Keltic 
empire across the Alps. A colorful personality flashes before our 
eyes and is gone. 

What was it that happened at the trial or attempted trial of 
Orgetorix? A day had been duly set for the causae dictio. On 
that day, an army of more than ten thousand men — perhaps 
twice as many — assembled either under his leadership or at his 
bidding. Per eos, says Caesar, ne causam diceret se eripuit {B.G. i. 4) . 
The usual interpretation is that because of the presence of this 
multitude, no trial whatever took place, and that the magistrates 
found no way of vindicating their flouted jurisdiction, except by 
declaring Orgetorix an outlaw and making war upon him.' 

Now, it is plain that these men were not assembled to rescue 
Orgetorix from arrest, because he cannot have been under arrest 
at the time. The words coegit, eodem conduxU, make that impos- 
sible. And it is surely quite an untenable hypothesis that he died 
in prison.^ If he was not under arrest, it is hard to understand 
why he appeared at all, since it was apparently his intention not 
to submit to trial. If he wished to defy the simunons of the magis- 
trates, and had reason to believe that he could successfully do so, 
would not valuable time be lost and unnecessary risk be run by 
this demonstration ? 

'That is substantially the view of all commentators. Cf. T. Rice Holmes, 
Caesar's Conquest of Gaul, p. 39. 

' Kraner-Dittenberger, Caesar, De Bello Gallico, p. 71. Many editors assert 
that Orgetorix was under arrest before trial. Beuvis et Dosson, Caesar, Comm. sur 
la guerre des Gaules, p. 7; Doberenz-Dinter, p. s; Fugner, Komm., p. 7. 
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THE ORGETORIX EPISODE 43 

Obviously we know too little of the facts to answer this question 
with any confidence. However, in what follows, I should like to 
suggest another possibility. 

By Helvetian law, we are told, a prisoner accused of treason 
was compelled "to plead his cause in chains." He was not seized 
and brought to trial. Apparently he came there upon proper sum- 
mons, was then shackled and required to proceed with his defense. 
We may suppose that the purpose of such a provision was to 
create a prejudice against him on the part of the judges. That 
would be qiiite in keeping with primitive systems of law. A trial 
at primitive law was not an occasion where an investigation or a 
searching examination of facts was conducted; but where a 
sentence was pronounced in accordance with a prescribed and 
hieratic formula. The only investigation that was held was 
whether the formula was properly selected and correctly recited. 
A duly formulated accusation was, to all intents and purposes, a 
conviction. 

It is true that at this time both Helvetians and Romans had 
discarded many of the crudities of their primitive legal systems. 
But some remained. And it was particularly in such matters as 
these that ancient customs were likely to be observed, however 
barbarous. We may recall that in England, until 1695,' no man 
accused of treason was allowed counsel or sworn witnesses in his 
behalf, or protected by any of the rules of evidence in force in 
other cases. And in the number of instances cited by Livy,^ the 
formal accusation by the tribune, the diem dicere, was treated by 
the accused as equivalent to conviction. In the case of the decemvir, 
Appius Claudius, the members of his gens and their retainers went 
into mourning at once.^ When Marcus Manlius was accused, he 
himself put on mourning, but not his kindred — a fact noted and 
disapproved by the people.'' The function of the popular indicium 
was apparently that of assessing the penalty. The term condemnare 
means precisely that. And in the opposite absolvere, we see further 

' By an act of William III (7 & 8 Will. Ill, c. 3), Jenks, A Short History of English 
Law, pp. 336-37. 

' Livy ii. 35; ii. 41; iii- 57; vi. 20. 
5 Livy iii. 58. < Livy vi. 20. 
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evidence that the accusation itself caused a sort of ban, which it 
needed positive action, contrary in its nature, to remove or loose. 

What then can have been the value or meaning of the expression 
causam dicere ? It was not an attempt to prove the charges false, 
but an appeal to the compassion of the indices, who in such cases 
were the assembled populus. And all conceivable means of working 
upon the emotions of the judges were not only permitted, but the 
omission of any one of them would be treated as an additional 
affront. We have excellent illustration of that in the instances 
from Livy already cited, especially in the story of ManUus. There 
is not a word in his defense that could tend to disprove the charges 
against him. To advance any defense seemed irrelevant. But on 
the contrary, the men whose needs he had alleviated, those whose 
lives he had saved, are marched before the Quirites convened to pro- 
nounce ius; and finally the wounds he had received are bared for 
their commiseration and the Capitol pointed to as the eternal 
witness of his services. And while his appeal was successful, we 
see that under the primitive conditions imagined by Livy, the 
result of the trial was not an acquittal in our sense, but simply 
negative in character. The people failed to assess a penalty. 
The accused was promptly smnmoned again in due form, and his 
reiterated appeal for mercy was this time found unavailing.' 

I do not mean that all these details are to be taken as estab- 
lished historical facts. They do show, however, what Livy 
believed did happen, or could have happened. And Livy doubtless 
knew what the ancient procedure was. 

We see, therefore, that if matters got to causae dictio, it was ill 
for the accused.^ His only chance lay in the kindly disposition of 
the multitude, and when passions ran high that chance was slim 
indeed. The suggestion Ues at hand that one feature of Orgetorix' 

' Livy vi. 20. 5, 10. 

' A remarkable analogy to the function of the causae dictio in such trials is found in 
the custom in English capital cases of asking the prisoner after conviction " whether he 
had anything to say why sentence should not be pronounced upon him to die, according 
to law." That inquiry, as we know, was often answered by a long speech, which coidd 
have no effect except that of possibly moving the judge to mercy, if there was any 
discretion in the substance or form of the sentence to be imposed. A recent instance 
is the long speech that Sir Roger Casement delivered vmder these circumstances 
(London Times, June 30, 1916). 
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trial had a more gruesome purpose than is usually imagined. That 
feature is the exmnculis. Taken independently, it might mean 
that he was in prison at the time of the trial. But that, we have 
seen, was not the case. We must assume that literally, upon 
formal arraignment, he would have been put in chains. This 
seems a futile precaution, if, as is generally supposed, it was meant 
to prevent flight. Perhaps the next sentence furnishes the clue. 
Damnatum poenam sequi oportehat ut igni cremaretur. That is a 
crabbed and unusual way of saying that the punishment for 
treason in Helvetia was death by fire. But if it meant that the 
accused was chained to the stake in the public square, that he was 
allowed his appeal to the mercy of the people, that if they cried 
him down, flames were at once applied to the faggots, we shall 
have an explanation at once for the expression used by Caesar, 
and the imminence of the danger from which Orgetorix was 
rescued.' 

How did Orgetorix avoid the causae dictio? He might have 
stayed at home and avoided all immediate danger, protected by 
his formidable feudal army. But the formal accusation of the 
magistrate had a binding effect. As in the ancient Roman pro- 
cedure, a day had been set for him. On that day the formula of 
accusation would begin to work. If his causae dictio had a 
chance of being successful, if his tears and entreaties moved his 

' This would be in accord with the fact that the proceedings were almost cer- 
tainly in the open air, so that anything like our prisoner's dock cannot have existed. 

It shocks our sense of propriety that an accused prisoner should be made ready 
for execution and the execution carried out at once, if he fails to persuade his judges. 
But there were examples of a similar provision in some ancient codes. The locus 
classicus is Demosthenes (in Tinwcratem 139-40) speaking of the Locrians, kkv t« 
^VKifrai v6iu)v luuviiv Ti0ivai, ti> fipbxv Tdv Tpixv^" ^X^J* miMSeret, " If anyone pro- 
poses a new law, he advocates its passage with his neck in a noose." And he goes 
on to say that if the proposer is voted down, he is incontinently hanged. Polybius 
(xii. 16) refers the law to Zaleucus, and gives as an instance of its application a case 
where it was merely a question of interpreting an existing law: kotA tAk ZdKfOicov 
vbiiov — Tovro S' karl — fipbxav KptiuurSivrup X^^eu' inrip rijs tov voitoBerov ytxbuiis. We 
find it mentioned among the laws of Zaleucus by Stobaeus (Floril. 44. 20), di 
fipbxov ftpas t6i> Tp&xn^") 'S.eyirw. Diodorus Sic. (xii. 17) ascribes it to Charondas of 
Thurii. He calls it "exceedingly strange," vapaSo^arov, but it does not seem to 
have impressed Demosthenes and Polybius so. "h Ppixv" "»« laqitoe," is surely not 
very different from "ex vinculis." 
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judges, they could demand of his accusers a withdrawal of the 
fonnulaic charge. That would have been a literal absolutio. But 
he promised himself little from that source. Was there another 
way of freeing himself ? 

The ban resting on the accused, the guilt that settled upon 
him, was the result of the formula of accusation. Being a formula, 
it could be counteracted by another. All over the ancient world, 
proof of what we call innocence was made, not by the testimony of 
impartial witnesses, but by the oath, or solemn formula, of the 
accused himself supported by compurgators, that is, by men who 
swore syllable by syllable and letter by letter with the accused, or 
swore that his oath was clean, without professing or pretending 
any independent knowledge of the facts, but solely out of personal 
devotion to him.' Not only was there no need that they should 
be impartial outsiders, but they were usually kinsmen. Indeed 
in many ancient codes, they were required to be, or at any rate, 
associated with the accused by other bonds.' 

The next point to remember is, that these compurgators were 
often astonishingly numerous. In 824, the Bishop of Worcester 
established his point by his oath and that of "fifty mass-priests, 
ten deacons, and a hundred and fifty other ecclesiastics." ^ And 
among the Cymric kinsmen of Orgetorix, oath-takers or compurga- 
tors were often three hundred and sometimes six hundred in num- 
ber.'* Large as the number was, it was so easy for a Welshman to 
clear himself of a charge, especially where an alien was his accuser, 
that in 1413 the method was specially forbidden in cases arising 
out of the late rebelUon.' In later times the mmiber, while fixed 
for every occasion, varied with the nature of the charge and the 
character of the parties. In the case of theft or dispute as to 

■ Compurgation is discussed in almost every history of law. Cf . especially 
Lea, Superstition and Force, pp. 13-90. From this admirable little book many of 
the following instances are taken. A brief account is to be found in Hoops, Reallexi- 
kon d. Germ. Altert., s.v. " Eid." Cf . also Thayer, A Preliminary Treatise on Evidence 
at Common Law, pp. 26 ff. 

' Lea, op. cit., pp. 35-36; Pike, History of Crime in England, pp. 55 ff. 

3 Lea, op. cit., p. 38; Spehnan, ConcU., 1, 335. * Lea, op. cit., p. 38, 42. 

s Statutes, i Hen. V, c. 6, "by one assache, after the custom of Wales, that is to 
say, by the oath of three hundred men." 
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property in one Germanic code we hear, quantae sunt librae, tanti 
sint et iuratores.^ And if we take the statement literally that in 
Ditmar no less than thirty "full" oaths were or might be required, 
we have a number that would vary from seven hundred and 
twenty to two thousand one hundred and sixty .^ 

Again the compurgation was essentially extrajudicial or ante- 
judicial in nature. It did not form part of the iudicium proper 
but might long precede it, as long as the requisite pubKcity was 
attained. And since it dissolved the effect of the formal accusa- 
tion, it rendered a trial in the ancient sense useless, because there 
was nothing to try, for no issue was raised. 

Suppose, then, that Orgetorix came to the assembly with his men, 
not to disperse the court with violence, but to claim his ancient 
privilege of swearing himself free with the support of his clans- 
men. The fact that ten thousand of them are called members 
of hisfatnilia need not trouble us. Familia is often used in the 
broadest sense, as fuUy equivalent to gens^ or clan, either with 
or without the slaves that were part of each component household. 
Again, even if Caesar thought of them as slaves, they were much 
more likely to have been serfs, and serfs were often competent 
oath-takers.'» Even slaves might swear in compurgation accord- 
ing to Lombard law.' At any rate, from his attendant horde 
Orgetorix could easily satisfy any demands made upon him, what- 
ever may have been the number or the quality of compurgators 
desired. And that he deemed his purpose to have been a peaceful, 
and not a hostile, one, in strict accordance with law, may be 
inferred from the fact that his men were apparently not armed. 

Why, then, should his act have had such fatal consequences ? 
It may well have been the case that treason was, as in so many 
other systems, outside of the usual procedure, and the magistrates 
may have denied the right to use this form of proof. Or again, 
compurgation may have been practically obsolete, as was the 

' Grimm, Deutsche Rechtsalt (sth ed.), II, 496, note. 
" Brunner, Deutsche Rechtsgesch., II, 385. 

3 Cf. the writer's article "Gens, Familia, Stirps," Class. Phil., IX, 235-47, and 
Professor Rolfe's discussion of these terms in Suetonius, Class Phil., X, 455 ff. 
* Grimm, op. cit., II, 498. s Lea, op. cit., p. 47. 
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case in England when, after a disuse of centuries, a defendant in 
1824 claimed the right to "wage his law," i.e., prove his case by 
the oaths of compurgators, and compelled in this way the abandon- 
ment of the suit.' It would be quite in keeping with the circiun- 
stances as we can imagine them, if a feudal chief like Orgetorix 
appeared to demand an ancient privilege which his more progres- 
sive countrymen had abandoned. The notoriety of his guilt, the 
seriousness of the offense, and the illusory nature of such proof as this 
gave the magistrates no choice but to save the endangered state by 
declaring martial law. In that case, while they were undoubtedly 
justified, we shall have to remember that it was not Orgetorix but 
the authorities of his tribe who were legally in the wrong. 

Caesar tells us nothing of all this. That, however, is not sur- 
prising. He got his information of this incident at second or third 
hand, long after the event. Very likely his informant did not 
trouble the Roman commander with details in which he cannot 
have supposed him to be interested. Nor would Caesar have 
found any compelling reason for mentioning all the details, if he had 
known them. In the legal procedure of Rome in Caesar's time, the 
oath was stOl important, but compurgation was unknown — ^perhaps 
it had never been known in Rome. Caesar could have considered 
it only as a barbaric and superstitious custom, crudely subversive 
of law. Its picturesqueness probably would not have impressed 
him. Varied as his talents were, there was one thing he decidedly 
was not, and that was an antiquarian. 

* King vs. Williams, 2 Barn. & Cress. 528. Wager of law was not abolished till 
1833. It seemed to have been in conunon use in the ancient "Court of Pie Poudre" 
of Bristol in 1789. Carter, English Legal Institutions, p. 268. 



